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Protected and Unprotected Speech HANDOUT

Protected Speech 

Under the First Amendment… 
• Generally, protected speech includes the oral or written exchange of ideas, and 

particularly those that have some type 
of political, scientific, literary or artistic 
value. 

• Some types of conduct are also protected 
where the conduct sends a message. For 
example, the government cannot create 
a law that prohibits burning the flag as a 
form of protest (but might be able to limit 
this conduct in other ways). 

• Freedom of speech also includes the right 
not to speak (e.g. declining to recite the 
Pledge of Allegiance). 

Unprotected Speech 

Under the First Amendment… 
• “Fighting Words.” Where the average person would find the speech to be 

inherently likely to provoke a violent response toward another person (including 
toward the speaker), the speech will likely not be protected. This includes credible 
threats of harm. This even includes situations when harm is not necessarily 
intended by the speaker (e.g. yelling “fire” in a crowded theater). 

• Criminal Acts. Freedom of speech does not excuse the commission of criminal 
acts in the course of sending the message. Nor does it allow encouraging others to 
commit criminal acts. 

• Time, Place and Manner Restrictions. The government can control when, 
where and how you spread your message, provided that the rules apply equally 
to all people regardless of the message that they wish to spread. For example, 
you don’t have the right to shout your message inside the residence halls 
during quiet hours, or to burn your flag in a space where the fire code prohibits 
open flames. 

• Harassment. The First Amendment doesn’t permit unwelcome conduct that 
targets individuals based on a protected characteristic (e.g. race, religion, gender, 
etc.) and which substantially interferes with an individual’s access to educational 
opportunities. 

Is Hate Speech Protected? 

Generally, speech 
associated with inflammatory 
messages (e.g. displaying 
swastikas or burning crosses) 
is still protected under the First 
Amendment. But under certain 
circumstances, such messages 
might still constitute incitement 
to violence or harassment.
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Protected and Unprotected Speech HANDOUT (continued)

• Defamation. The First Amendment doesn’t protect anyone from being sued for 
making a false statement of fact about a person, which has the effect of damaging 
that person’s reputation. 

• Commercial Speech. Speech that is used for commercial purposes may enjoy 
less protection than non-commercial speech. For example, while you may have 
the right to print a certain political message onto T-shirts, you might not have the 
same right to advertise the sale of those T-shirts on campus. 

Source: “A Pocket Guide to Free Speech and Peaceful Assembly” brochure, PaperClip Communications


